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The article 54 (4) under the Administrative Procedure Law provides, If an 
administrative penalty is obviously unfair, it may be amended by judgment. In 
judicial practice, judges rarely use the article and even never use it for deciding. 
Since 1990s, the academics have been concerned on the issue of obvious 
unfairness. The studies have been confined to certain aspects of obvious 
unfairness, including its definition, type, nature and the relevant conceptual 
distinctions. The scholars still have different opinions on these problems. In 
present, the traditional path of study suffers a “bottleneck”. Therefore, changing 
a new approach of study may be an useful reference. 
The construction and development of obvious unfairness of administrative 
penalty theories would need the interpretation and study of dogmatics of law, 
but they need to summarize the local judicial experiences. The theory is 
originated from the practice, and the theory without practice is like water 
without a source, or a tree without roots. Among a variety of vivid and fresh 
cases, we may find some rules or experiences directly. Therefore, this paper 
will take the typical administrative cases in the “China law info” as the original 
version, to make clear some questions on obvious unfairness of administrative 
penalty by empirical research. 
This paper is divided into six parts, including introduction, four chapters 
and conclusion. The main contents are as follow: 
Chapter one considers the description of the samples of court cases, 
introducing the theory research status about obvious unfairness of 
administrative penalty theories, the research background of this paper, and sorts 
out and illustrates the relevant cases and categorizes the situation of obvious 
unfairness. 














and the considerable factors. This part mainly introduces the two-step-analyze, 
by which most courts deciding whether the administrative penalty is obviously 
unfair, and illustrates the factors on the principle of administrative law and the 
relevant factors when a court faces the fair issue, and preliminarily clarifies the 
boundary between obvious unfairness and exceeding power and abusing 
authority by analyzing the cases. 
Chapter three is about the quantitative standard of obvious unfairness. The 
obvious unfairness emphasizes “obvious”, and the issue of “obvious” is relevant 
to the quantitative standard of discretion. By analyzing the relevant cases, this 
part clarifies the quantitative standard of judicial practice on the alteration of 
the range and types of penalties. 
Chapter four reexamines some questions of judicial discretion on obvious 
unfairness via the principle of proportion. “The principle of proportionality” is 
the “crown principle” in the field of administrative law，which is useful to 
distinguish the criterion of obvious unfairness from exceeding power, and to 
clarify the quantitative standard on obvious unfairness. 
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